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Appellants, Robert and Esther Smalanskas, appeal from the 

order entered in the Lackawanna County Court of Common Pleas, 

which granted summary judgment in favor of Appellees, Indian Harbor 

Insurance Company, American Claims Services, Inc., and Florey 

Insurance Agency.  We affirm.

The trial court opinion fully and correctly sets forth the relevant 

facts and procedural history of this appeal.  Therefore, we have no 

need to restate them here in detail.  We add only that Appellants filed 

their notice of appeal on March 14, 2008; on March 17, 2008, the trial 



court ordered Appellants to file a Rule 1925(b) concise statement of 

matters complained of on appeal; and Appellants timely filed their Rule 

1925(b) statement on April 4, 2008.

Appellants raise the following issues for our review:

WHETHER THE TRIAL COURT ERRED IN GRANTING 
SUMMARY JUDGMENT BECAUSE GENUINE ISSUES 
OF MATERIAL FACT EXIST TO ESTABLISH CAUSES 
OF ACTION AGAINST ALL THREE NAMED 
[APPELLEES] FOR VIOLATION OF GOOD FAITH AND 
FAIR DEALING, BREACH OF CONTRACT, NEGLIGENT 
MISREPRESENTATION, BREACH OF FIDUCIARY 
DUTY, NEGLIGENCE, COMMON LAW BAD FAITH, AND 
THE SPOUSE’S DERIVATIVE CLAIM FOR LOSS OF 
CONSORTIUM SINCE THE RECORD BEFORE THE 
TRIAL COURT CLEARLY ESTABLISHED [APPELLEES’] 
LACK OF A PROPER INVESTIGATION INTO THE 
COVERAGE ISSUE, AND SPECIFICALLY THE DATE OF 
LOSS AND THE DATE INSURANCE COVERAGE 
COMMENCED, SUCH THAT THE MATTER SHOULD BE 
PRESENTED TO A JURY?

(Appellants’ Brief at 4).

Our standard of review of an order granting summary judgment 

requires us to determine whether the trial court abused its discretion 

or committed an error of law.  Mee v. Safeco Ins. Co. of America, 

908 A.2d 344, 347 (Pa.Super. 2006).  

Judicial discretion requires action in conformity with 
law on facts and circumstances before the trial court 
after hearing and consideration.  Consequently, the 
court abuses its discretion if, in resolving the issue 
for decision, it misapplies the law or exercises its 
discretion in a manner lacking reason.  Similarly, the 
trial court abuses its discretion if it does not follow 
legal procedure.  



Miller v. Sacred Heart Hosp., 753 A.2d 829, 832 (Pa.Super. 2000) 

(internal citations omitted).  Our scope of review is plenary.  Pappas 

v. Asbel, 564 Pa. 407, 418, 768 A.2d 1089, 1095 (2001), cert. 

denied, 536 U.S. 938, 122 S.Ct. 2618, 153 L.Ed.2d 802 (2002).  

In analyzing a trial court’s grant of summary 
judgment, we apply the same rule of law employed 
by the trial court—namely, we review all of the 
evidence in the light most favorable to the non-
moving party while resolving all doubts as to the 
existence of a genuine issue of material fact against 
the moving party.  

Erie Ins. Exchange v. Weryha, 931 A.2d 739, 741 (Pa.Super. 2007) 

(internal citations omitted).  

Motions for summary judgment necessarily and 
directly implicate the plaintiff’s proof of the elements 
of [his] cause of action.  Summary judgment is 
proper if, after the completion of discovery relevant 
to the motion, including the production of expert 
reports, an adverse party who will bear the burden 
of proof at trial has failed to produce evidence of 
facts essential to the cause of action or defense 
which in a jury trial would require the issues to be 
submitted to a jury.  In other words, whenever there 
is no genuine issue of any material fact as to a 
necessary element of the cause of action or defense, 
which could be established by additional discovery or 
expert report and the moving party is entitled to 
judgment as a matter of law, summary judgment is 
appropriate.   Thus, a record that supports summary 
judgment either (1) shows the material facts are 
undisputed or (2) contains insufficient evidence of 
facts to make out a prima facie cause of action or 
defense.  

Chenot v. A.P. Green Services, Inc., 895 A.2d 55, 61 (Pa.Super. 2006).  



Pennsylvania Rule of Civil Procedure 1035.2 governs summary 

judgment as follows:

Rule 1035.2.  Motion

After the relevant pleadings are closed, but within 
such time as not to unreasonably delay trial, any 
party may move for summary judgment in whole or 
in part as a matter of law

(1) whenever there is no genuine issue of any 
material fact as to a necessary element of the 
cause of action or defense which could be 
established by additional discovery or expert 
report, or

(2) if, after the completion of discovery 
relevant to the motion, including the production of 
expert reports, an adverse party who will bear the 
burden of proof at trial has failed to produce 
evidence of facts essential to the cause of action 
or defense which in a jury trial would require the 
issues to be submitted to a jury.

Note: Rule 1035.2 sets forth the general principle 
that a motion for summary judgment is based on an 
evidentiary record which entitles the moving party to 
judgment as a matter of law.

The evidentiary record may be one of two types.  
Under subparagraph (1), the record shows that the 
material facts are undisputed and, therefore, there is 
no issue to be submitted to a jury.

*     *     *

Pa.R.C.P. 1035.2.

After a thorough review of the record, the briefs of the parties, 

the applicable law, and the well-reasoned opinion of the Honorable 

Terrence R. Nealon, we conclude Appellants’ issue merits no relief.  



The trial court opinion thoroughly discusses and properly disposes of 

the issue presented.  See Trial Court Opinion, dated February 15, 

2008, at 5-16 (finding: (1) Appellants failed to identify any cognizable 

duty Appellees owed, the breach of which caused recoverable damages 

under Pennsylvania law; (2) Appellees’ duties are to indemnify insured 

against liability for damage claims asserted against insured, defend 

insured against suits arising under insurance policy, and act in good 

faith and with due care in representing insured’s interests, provided 

policy was effective at time of accident in question; (3) Appellants do 

not dispute Appellees provided Appellants with complete defense in the 

Everetts suit and counsel secured judgment in favor of Appellants; (4) 

Appellants’ tort and contract claims lack sufficient evidence of causal 

connection between Appellees’ alleged breach of duty and recoverable 

damages, because Appellants assert injuries were caused by receiving 

reservation of rights letter rather than by breach of any cognizable 

duties; (5) Appellants’ statutory bad faith claim under 42 Pa.C.S.A. § 

8371 fails, because Appellees did not deny Appellants coverage or 

benefits under insurance policy without reasonable basis; (6) 

Appellants’ negligent misrepresentation claim fails, because Appellants 

did not establish any legal duty and breach of that duty, where 

Appellees did not misrepresent material facts by issuing reservation of 

rights letter, and Appellants did not suffer any injuries in justifiable 



reliance; and (7) Appellants’ Unfair Trade Practices/Consumer 

Protection Law claim fails, because these laws apply only to insurance 

policies issued for personal, family or household purposes, and policy 

at issue was commercial/business policy).  Accordingly, we affirm the 

order granting summary judgment in favor of all Appellees on the 

basis of the trial court’s opinion.1[1]  

Order affirmed.  

February 10, 2009

  
1[1] We note Appellee, Florey Insurance Agency, had nothing to do with 
investigation of Appellants’ claim or the reservation


