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The Medicare Secondary Payer Act and Distribution of Settlement Funds:  Life in the Trenches 

 

For any litigator, few words impart greater anxiety than “sanctions.” In the context of litigation, I will 
take “overruled,” “denied,” or even “counsel, I am warning you to tread carefully here” over “sanctions” 
any day of the week.  Perhaps – and it is surely a close call – the only more troubling word than 
“sanctions” is “Medicare.”    

Pennsylvania Rule of Civil Procedure 229.1 states: “If a plaintiff and defendant have entered into an 
agreement of settlement, the defendant shall deliver the settlement funds to the attorney for the 
plaintiff…within 20 calendar days from receipt of an executed release.”  If the defendant fails to deliver 
the funds within the required amount of time, the plaintiff’s attorney may file a motion to enforce the 
settlement, and on submitting an affidavit demonstrating that more than 20 days have passed without 
receipt of settlement funds, sanctions may be entered.  These include simple interest on the amount of 
the settlement and attorney’s fees.  Pa. R. Civ. P. 229.1.   The Rule specifically provides:  

the parties may agree in writing to modify or waive any of the  
provisions of this rule…[W]here the standard [delivery of settlement  
funds within 20 days] cannot be met because of the particular type  
of party involved, industry practice or custom, or some other  
consideration, the parties may agree not to be bound by the rule. 
 

Explanatory Comment (2004) to Pa. R.Civ. P. 229.1 
 
The Rule does not identify or in any way limit the scope of those circumstances.  Nor does the Rule 
require the parties invoking the waiver to specifically identify why it is being sought.   

Rule 229.1 serves to encourage prompt payment of settlement funds, in most cases defendants, 
and/or their insurers, have as much interest in finality as the plaintiff.  Settlement means the plaintiff 
can move on, but as often, it means an insurer can close its file, prepare year-end figures more 
accurately, and plan for future rates.  Many of us, however, have had the unpleasant experience of 
working hard to settle a case only to have the amount of the Medicare lien change or otherwise render 
the settlement unworkable.  Some of us may have even had the exquisitely frustrating experience of 
being forced to trial even though all parties are waiting on the amount of a final lien from Medicare.1   

However, when the unpleasantness that is dealing with Medicare meets the teeth  of Rule 229.1 
sanctions, the result can be a no win situation.   

 

 

 

                                                           
1
 Due to the operation of the collateral source rule, the impact of a Medicare lien may be greater in Pennsylvania 

than in New Jersey.  Under N.J.S.A. 2A:15-97, the plaintiff may simply “board” the gross amount of medical bills, 
which may be subject to reduction after verdict.  In Pennsylvania, pursuant to Moorhead v. Crozer Chester Med. 
Ctr., 765 A.2d 786 (Pa. 2001). a plaintiff is entitled to “board” only the lien amount.   
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 The underlying case 

 On September 15, 2010, Plaintiff was walking up her front steps into her row home.  Her 
property shared steps with the property immediately adjacent to it, owned by the defendant.  Thus, 
when Plaintiff fell and fractured her tibia, she did so on defendant’s part of the steps. Plaintiff required a 
total knee replacement which was completely paid for by Medicare.  At trial Plaintiff submitted bills 
from Medicare that totaled more than $68,000, which had been reduced to a “conditional” lien of little 
more than $2,200.00.  However, the lien had yet to be “finalized”.  

 

The settlement  

On the second day of trial the case  settled for $50,000.00 (Plaintiff’s pre-trial demand had been 
$250,000).  Knowing Medicare would be issuing a final lien, awe prepared a release  which recognized 
that Medicare still had to provide  a final lien amount, and that specifically waived any sanctions under 
Rule 229.1.  Plaintiff signed the release on September 21st.  On November 14th, we were provided with a 
notice from Medicare of its final lien amount.    However, due to the wide discrepancies in the amount 
of reported medical bills, the insurer performed its own Medicare compliance check.  A settlement draft 
was issued on January 5 of the following year. 

On January 6, Plaintiff filed a motion seeking sanctions under Rule 229.1.   

On January 9 we hand delivered the settlement funds to Plaintiff’s Counsel.  

 The motion 

 Pursuant to Rule 229.1, motions may be filed and need be supported simply by an affidavit by 
the moving party that more than 20 days have passed since an executed release was served and that 
settlement funds have not been received.  The non-movant ordinarily has 10 days within which to 
respond, with 7 days for a reply, if any.  As will be familiar to anyone who has ever filed a discovery 
motion under R. 4:23, it is customary for the moving party to withdraw such a motion if the funds arrive 
while the motion is pending.       

Since  Plaintiff waived sanctions under Rule 229.1 the motion was  opposed arguing that plaintiff 
had contractually waived such a motion pursuant to the release and in addition that the settlement 
funds were transmitted to Plaintiff’s counsel on January 9th .   

On March 31 the Court held oral argument and ruled that Plaintiff had not waived sanctions 
under Rule 229.1, and even if Plaintiff had done so, the waiver was not enforceable.  The Court then 
entered sanctions in the form of 32 days of interest and $500 in attorneys’ fees.  

 The appeal   

 On April 7, 2015, an appeal was taken of the trial Court’s decision and the matter is currently 
pending before the Pennsylvania Superior Court. 

 While the actual dollar amount involved was relatively modest, this appeal was motivated by 
protecting the interests of defendants who come later.    It is also motivated by the desire to ensure the 
meaning of wording in a release means something.  Furthermore, the client and insurance carrier felt it 
important the Courts know that the operation of Rule 229.1 puts defendants between the proverbial 
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rock and hard place: either face possible litigation from the federal government over non-compliance 
with Medicare regulations, or risk entry of sanctions by a state court judge.  Though the economics 
make it an easy decision to assuage Medicare, having to appear before that judge again and again 
means it might be an easy decision, but it is awfully unsavory.     

That said, we would offer the following recommendations when faced with a securing a release 
in Pennsylvania: make sure your client and/or insurer is aware of the operation of this rule, and that it 
may not be a given that sanctions can be avoided once the payment is made.  Clearly and expressly 
delineate Rule 229.1 waiver language in their releases.   While this is especially so involving any case 
where Medicare is involved, we suggest waiver language should be added to every release, because, 
indeed, one never knows.  We recommend including language that, at least specifically: ( 1) identifies 
and  waives Pa. R.Civ.P. 229.1; (2)  states the waiver is knowing and intentional, and is specifically part of 
the bargain constituting the settlement; and (3) provides for payment of attorneys’ fees and costs in 
response to any motion filed by the plaintiff.  In so doing, you may just avoid the precarious position of 
trying to comply with a Medicare lien and the timelines mandated by Rule 229.1   


