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For many years, a New Jersey practitioner who tried a case in Pennsylvania had to 

acclimate him or herself to joint and several liability.  Until very recently, Pennsylvania 

followed traditional joint and several liability.  Of course, for many years, New Jersey 

has followed a modified joint and several liability rule so that each defendant was 

responsible only for its proportionate share of liability, unless the plaintiff or plaintiffs 

could prove one of them was at least 60% liable.  

Needless to say, one’s trial strategy needs to reflect the reality of the venue, especially if 

practical considerations such as insurance coverage have a meaningful effect.  For many 

years, the joint and several liability rule resulted in unfairness at trial.  Consider, for instance, a case where plaintiff 

sues 6 defendants, only one of whom is insured or still in business.  The surviving defendant, however, is only 

tangentially involved and liability, if any, is minimal.  An assessment by the jury of even 1% liability would mean 

that defendant pays the entire judgment.  Indeed, in St. Paul Fire & Marine Ins. Co. v. Nolen Group, Inc., 74 Fed. 

Evid. Serv 461 (E.D. Pa. 2007), exactly that situation occurred.  After trial, the defendant subcontractor was found 

to be just 1% negligent, but was required to pay the entirety of the more than $8,000,000.00 judgment.  Talk about 

can’t win for losing!    

Now that Pennsylvania has joined the modern world1, it is a fair question to ask what effect this change has 

wrought.  Pennsylvania’s “fair share” rule is found at 42 Pa. C.S.A. 7102, in which is codified Pennsylvania’s 

Comparative Negligence Act.  The change became effective June 28, 2011, but applies to “causes of action which 

accrue on or after the effective date…”  Thus, as of this writing, Pennsylvania’s several liability rule has been in 

effect for all cases for more than one year.  On the whole, it is too early to discern a pattern, as only one case in 

Pennsylvania has reached the issue. 

In Seaman v. Owens-Illinois, Inc., husband and wife plaintiffs brought suit seeking damages for asbestos-related 

health problems, namely mesothelioma.  Suit was filed on December 10, 2011 against only Owens-Illinois, the 

manufacturer of the material alleged to have caused ill health effects.  Shortly before trial, Owens-Illinois tried to 

implead several other defendants, for purposes of identifying them on the verdict sheet for the jury’s consideration.  

That request was denied, and plaintiffs’ $1.4 million judgment was upheld on appeal.  See, Seaman v. Owens-

Illinois, 2013 Phila. Ct. Com. Pl. LEXIS 177 (Jun. 5 2013).   

Because Seaman dealt as much with a procedural trial questions as anything else, it is hard to use the case to predict 

future outcomes.  However, here are some things to consider: 

Perhaps, notwithstanding the change in law, little practical change will result.  Obviously, in cases in which there is 

only one defendant, the law has no meaningful impact at all.  In cases where   Seaman is the only reported case in 

the Commonwealth of Pennsylvania dealing with the “fair share” statute.  Seaman dealt more directly with the 

procedural question of adding parties late in the litigation than equitably apportioning liability.  While, certainly, 

many more cases will follow dealing with application of the fair share statute, practitioners have an opportunity now 

to shape how these principles are applied.  This is especially so for practitioners who have trial experience in the 

New Jersey courts, where questions of “fair share” are answered every day. 

On the other hand, defendants are incentivized to shift responsibility as much as possible now, regardless how such 

a tactic may appear to the jury.  There is, of course, a justifiable concern that the jury will perceive in-fighting 
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among the defendants as evidence of collective liability.  Certainly, one would expect that argument from the 

plaintiff during closing arguments.  However, that may not be altogether a bad thing; the jury will be asked to 

assess percentage liability anyway on the verdict sheet, and perhaps by discussing with the jury what they are 

likely to have pieced together anyway, one may gain some credibility that might result in a reduction in 

percentage liability.  The fair share law will impact jury selection.  Whereas before, joint and several liability 

meant Pennsylvania juries answered basically two questions (is this defendant negligent, and if so how much 

does the plaintiff get), now the jury may be called upon to answer relatively complicated questions of 

proportionate liability.  As New Jersey practitioners are well aware, experts can be useful in answering these 

questions, but just as useful in confounding things.  As always, use caution in presenting expert testimony.   

Fair share will also – and is already, at least to some degree – impact settlement and/or resolution in cases where 

one or more defendants have failed to appear.  Whereas under the joint and several liability rule, the “empty 

chair” defense was not always very useful in the end, now it could be quite so.  For every percentage of liability 

placed on the head of the empty chair, your client’s percentage – and therefore eventual payment – is lessened.  It 

is always a good idea to make sure cross claims are served on even non-appearing parties. 

Given that the change in law is so recent, standard jury instructions do not yet exist.  However, providing a way 

for the jury to apportion liability among the several defendants accomplishes the aims of the law.   

Finally, I find in practice there is still quite a lot of unfamiliarity with this change.  I have reached favorable 

settlements in two (2) recent cases, each just as trial began, when plaintiffs’ counsel finally realized what the fair 

share means for the collectability of any award.  Undoubtedly, my experience trying cases in New Jersey helped 

me understand the nuances involved.  New Jersey practitioners who occasionally try cases in Pennsylvania will 

no doubt find the change in rules familiar.  This change can also be put to one’s advantage if one positions the 

case accordingly. 

END NOTES 

1   Modernity must wait for “Dram Shop” cases.  In Pennsylvania, joint and several liability still applies in such cases. 

2   It must be said there may be some exceptions, for instance where a case is filed but then stayed for one reason or another.  
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