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 The purpose of this article 

is to examine, in some depth, the 

issues, problems and potential so-

lutions involved in defending a 

claim of workers’ compensation 

discrimination or retaliation.  

Simply put, the claim is one for 

damages based on discharge or termination following 

the claim, or attempted claim, for workers’ benefits.  

In the ordinary course, the damages that flow from 

such a claim includes restoration of position, back 

pay, and potentially compensatory and punitive dam-

ages. Though not often utilized, the statute also pro-

vides for a civil penalty which may be imposed by the 

state.  Because these claims represent distinct but re-

lated areas of employment litigation, they possess dis-

tinct but related problems.   

The problem 

Although indications are that the national economy is 

improving, conditions in many industries are still lag-

ging behind.  Moreover, New Jersey’s unemployment 

rate is 9.7%; (as of October 2012, the last month for 

which data are available), well above the national av-

erage.  Economic pressures have, in many industries 

all over the State, driven productivity, which has 

caused a business climate in which there is constant 

pressure to do more with less.  This has led to an in-

creased number of workers’ compensation claims, 

across more industries.  Additionally, since there is a 

two-year statute of limitations for filing such claims, 

see, Labree v. Mobile Oil Corp., 300 N.J. Super. 234 

(App. Div. 1997), employers, their workers’ compen-

sation insurance carriers and general liability carriers, 

can expect to see more of these claims in the future.   

Typically, such cases arise in one of two scenarios:  

when there is temporal proximity between a decision 

to discharge and a work-related injury; or temporal 

remoteness, but an earlier expressed hostility to work 

related injuries, or workers’ compensation benefits.  It 

is not necessary for the employee to have actually 

filed a workers’ compensation claim, but rather it is 

enough for the employee to simply have taken some 

action in furtherance of his or her right to pursue 

workers’ compensation benefits.  See, Stewart v. 

County of Hudson, Morris v. Siemens Components, 

Inc., 928 F.Supp. 486(D.N.J. 1996).  This problem 

may become particularly acute where an employee’s 

work-related injury may be due to an unintentional 

failure to follow work rules or other procedures which 

may, in and of itself, be considered a “last straw.”  

Thus, the employer would otherwise be justified in 

terminating the employee, but the employee would be 

protected from discharge by the protection of the New 

Jersey Law Against Discrimination. In such a situa-

tion, how does an employer in New Jersey defend it-

self? 

The elements of the claim. 

A claim for retaliation under the workers’ compensa-

tion statute has been recognized since Lally v. Copy-

graphics, 85 N.J. 668; 428 A.2d 1317 (1981).  The 

elements of such a claim are:  1) that the employee 

attempted to, or did in fact, make an application for 

workers’ compensation benefits, and: 2) that he or she 

was discharged because of same.  Although that 

standard sounds fairly straightforward, the employee 

must also come forward with “specific evidence” 

showing that the discharge was in retaliation for filing 

a claim.  See, Morris, 928 F.Supp. at 493; see also 
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Mallon v. Prudential Prop. and CAS. Ins. Co., 688 F. 

Supp. 997 (D.N.J. 1988).  However, “specific evi-

dence” has been left largely undefined in the cases, 

and recent decisions suggest that the standard may 

be best characterized by paraphrasing Justice O’Con-

nor’s famous description of scrutiny: that it is 

“strict” in theory, but utterly useless in fact.   

Pursuant to the Morris decision, proof of an employ-

er’s attempt to retaliate on the basis of application 

for, or receipt of, workers’ compensation benefits 

must be accompanied by some “specific evidence,” 

namely direct evidence of intent.  While simple 

acknowledgement of the ability to claim workers’ 

compensation benefits, or of the claim itself, is theo-

retically insufficient evidence, see Gallante v. 

Sandoz, Inc., 192 N.J. Super. 400 (App. Div.), often 

courts in the Law Division will consider acknowl-

edgement as prove of evidence of intent.  This is es-

pecially so in cases where temporal proximity to the 

application for, or receipt of, workers’ compensation 

benefits is at issue.  Speculation suggests that Law 

Division judges may be concerned with being over-

turned on appeal, or that cases lacking in specific 

evidence will be confirmed as so lacking by the jury.  

It might also be assumed that, at least on occasion, 

the degree of “specific evidence” may have to do 

with the particular job involved.  For example, it fol-

lows that an employee who is separated from em-

ployment two (2) years after filing a workers’ com-

pensation claim may require a greater degree of 

specificity in his or her “specific evidence” then 

would an employee discharged within hours after 

filing.   

 Potential defenses 

A New Jersey employer faced with a retaliatory dis-

charge or discrimination claim under the worker’s 

compensation statute can typically defend the claim 

by arguing that it had a non-discriminatory reason 

for the discharge or other adverse employment ac-

tion.  Because New Jersey courts apply a burden 

shifting framework, Morris v. Siemens, 928 F. Supp. 

486 (D.N.J. 1996), the initial burden of production is 

placed on the plaintiff to establish a prima facie case 

of retaliatory discharge.  Once the plaintiff has estab-

lished a prima facie case, the burden of production 

shifts to the defendant to articulate a legitimate, non-

discriminatory reason for the adverse employment 

action.  The burden then shifts back to the plaintiff to 

show that the defendant’s proffered reasons for dis-

charge are not worthy of belief and that the defend-

ant acted with the intent retaliate unlawfully.  See, 

Morris, Id.  

Because of the burden shifting framework applicable 

to retaliatory discharge and retaliation cases, most 

employers defend against these claims by producing 

evidence of a legitimate, non-discriminatory basis 

for the employee’s discharge.  For example, an em-

ployer can argue that an employee was discharged 

for excessive absences, rather than because of the 

employee’s worker’s compensation claim.  Employ-

ers should be wary of this particular defense, howev-

er, since the employee could argue that the absences 

were a result of the work related injury, i.e. medical 

appointments.    

 

 Insurance 

By now, most insurers, and likely most agents, offer 

employer practice liability insurance (“E.P.L.”) poli-

cies.  While these policies insure employers, as well 

as alleged individual tortfeasors, against claims aris-

ing under either federal or state anti-discrimination 

laws, E.P.L. policies do not ordinarily cover claims 

of workers’ compensation-related discharge or retali-

ation.  Instead, these claims may be defended by a 

(Continued from page 17) 
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carrier through the employer’s workers’ compensa-

tion insurance policy.  Alternatively, there may be a 

separate rider or endorsement to an employers’ 

E.P.L. policy that may cover these claims, either 

apart from, or in addition to, the coverage provided 

by the workers’ compensation policy.  Where an em-

ployer is insured by one carrier for all purposes, 

these distinctions are, of course, meaningless.  How-

ever, where different carriers insure the same em-

ployer for different claims and where a case may in-

volve both claims of violations of the New Jersey 

Law Against Discrimination and a claim of workers’ 

compensation retaliation, coordination between de-

fense attorneys, and carriers, may then be required.  

What practitioners can do 

Practically speaking, practitioners with small to me-

dium size business clients who may be faced with 

workers’ compensation-related litigation would be 

well served to continually update the employee’s 

file.  It is an intuitively obvious suggestion, of 

course, but not doing so can have real world conse-

quences.  For example,  during the course of litiga-

tion, there may be no dispute that a meeting between 

the company president and the plaintiff took place.  

However, the plaintiff alleges his or her workers’ 

compensation benefits were discussed at the meet-

ing, and the president denies this.  In such a circum-

stance, written back up by the president in the em-

ployee’s file will greatly assist in defending against 

the employee’s claim.  Additionally, employers can 

begin to address this issue in their employee hand-

books.  The workers’ compensation provision of the 

handbook could be amended to include language that 

it is the employer’s policy not to retaliate against any 

employee who files or attempts to file for workers’ 

compensation benefits.  Furthermore, the handbook 

should identify the person designated by the compa-

ny to handle all workers’ compensation claims.   Fi-

nally, employers should be kept apprised by their 

workers’ compensation carriers of any and all devel-

opments of the employer’s claim. It may be neces-

sary for the employer to ask. By being kept aware on 

the status of these claims, an employer will hopefully 

avoid any unnecessary pitfalls.    

 

Conclusion 

Because of the current economic environment, work-

er’s compensation claims are on the rise.  It follows, 

then, that we are likely to see an increase in workers’ 

compensation discrimination charges.  In order to 

bring such a claim, an employee is required only to 

allege that he or she attempted to, or did in fact, 

make an application for workers’ compensation ben-

efits and that he or she was discharged because of 

same.  The employee, however, must have “specific 

evidence” showing that the discharge was in retalia-

tion for filing a claim.  Employers can defend against 

such a claim by arguing that it had a legitimate non-

discriminatory basis for the discharge or other action.  

To ensure that such a defense will be viable, employ-

ers are urged to keep accurate and specific documen-

tation and notes regarding the employers’ behavior.  

Moreover, employers are urged to be proactive in 

staying updated on the status of all of the employees’ 

worker’s compensation claims.  By taking a hands-

on approach employers can hopefully avoid an influx 

of worker’s compensation discrimination claims and 

better defend against any claims that do arise.   

 

*  Michael J. Needleman is a Partner at  Fineman Krek-

stein & Harris’ litigation section and handles insur-

ance defense, insurance coverage, and employment 

litigation matters.  He is a 1998 graduate of American 

University and a 2001 graduate of Widener University 

School of Law.  

(Continued from page 18) 

N E W  J E R S E Y  D E F E N S E  A S S O C I A T I O N  

Defending WorkerS’ Comp claims 


