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FORUM NON CONVENIENS IN THE KEYSTONE STATE:  A COMMON SENSE 

APPROACH 

By Jason T. LaRocco and Michael J. Needleman 

 

 A motor vehicle accident occurs in Lehigh County, Pennsylvania and almost of the 

witnesses and medical records are located there as well.  Nevertheless, the Complaint was filed 

nearly 100 miles away in the Philadelphia County Court of Common Pleas.  In fact, it appears 

that the only connection to Philadelphia at all is the offices for the lawyers.  Even worse, after 

taking the depositions of several fact witnesses you learn that they would rather stand on their 

head than get on the Pennsylvania Turnpike and drive to Philadelphia to testify at trial.  You 

begin to wonder whether you will have any fact witnesses at all at trial. 

 Plaintiffs’ counsel have long preferred to file lawsuits in Philadelphia County regardless 

of the accident location under the belief that Philadelphia juries are more predisposed to 

compensate their clients.  Pennsylvania law provides Plaintiffs with significant freedom as to 

where to file a lawsuit.  Companies which conduct anything more than incidental business within 

a county may be subject to a court’s jurisdiction within that county.  In counties such as 

Philadelphia this becomes a low threshold given that its business activities extend well beyond 

its county limits.  So when a Complaint filed in Philadelphia County arrives on your desk it is 

important to examine whether there is any connection between where the incident occurred (and 

where the witnesses and parties reside) and where the litigation was actually initiated.  Indeed it 

may be time to consider a change of venue within the state for both practical and strategic 

reasons. 

Pennsylvania Rule of Civil Procedure 1006(d)(1) provides that: “[f]or the convenience of 

the parties and witnesses the court upon petition of any party may transfer an action to the 

appropriate court of any other county where the action could originally have been brought.”  
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Pa.R.Civ.P. 1006(d)(1)(2015).  The Pennsylvania Supreme Court defined the standard that 

should be utilized by the trial court when deciding upon petition to transfer venue in Cheeseman 

v. Lethal Exterminator, Inc., 549 Pa. 200, 701 A.2d 156 (1997).  In Cheeseman the Court held 

that a “petition to transfer venue should not be granted unless the defendant meets its burden of 

demonstrating, with detailed information on the record, that the plaintiff’s chosen forum is 

oppressive and vexatious to the defendant.”  Id. at 162.  Courts have also held that “the party 

seeking to change venue must satisfy a heavy burden by pointing to record evidence of the 

claimed hardships posed by plaintiff’s choice of forum.”   Rubin v. Lehman, 660 A.2d 636, 638 

(Pa. Super. 1995).  Until recently a party seeking to transfer venue confronted a high hurdle to 

overcome this standard. 

In Bratic v. Rubendall, the Pennsylvania Supreme Court reinterpreted the burden 

necessary to prevail upon a petition to transfer.  Bratic v. Rubendall, 99 A.3d 1 (Pa. 2014).  In 

Bratic plaintiffs initiated a wrongful use of civil proceedings and abuse of process claim against 

the defendants in the Philadelphia County Court of Common Pleas.  Id.  at 3-4.  Defendants 

petitioned the trial Court to transfer the case to Dauphin County pursuant to the doctrine of forum 

non conveniens arguing that relevant witnesses and evidence were located in Dauphin County 

and that trial in Philadelphia County would be a hardship on the defendants.  Id.  The trial Court 

granted the defendant’s motion to transfer.  Id. at 4.  On interlocutory appeal a divided Superior 

Court affirmed.  Id.  Upon reargument en banc, however, the Superior Court reversed holding 

that defendants did not meet their burden of demonstrating that trial in Philadelphia County 

would be oppressive or vexatious.  Id.  On appeal to the Pennsylvania Supreme Court it reversed 

the Superior Court and affirmed the trial court’s decision.  In so doing, the Pennsylvania 

Supreme Court emphasized that an appellate court’s review of a trial court’s motion to transfer 
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falls under an abuse of discretion standard.  Id. at 7; citing Zappala v. Brandolini Property 

Management, Inc., 589 Pa. 516, 536, 909 A.2d 1272, 1283 (2006) (citations omitted).  

Reaffirming longstanding case law, the Supreme Court held that “[i]f there exists any proper 

basis for the trial court’s decision to transfer venue, the decision must stand.”  Id.  The Court also 

found that the “Superior Court’s stringent examination in isolation of each individual fact 

mentioned by the trial court was inconsistent with the applicable standard of review….”  Id. at 8;  

citing Zappala, 589 Pa. at 536, 909 A.2d at 1284 (citations omitted).  In clarifying the 

requirements under Cheeseman, the Supreme Court held that all that is required is that the 

moving party present a sufficient factual basis for the petition and the trial court retains the 

discretion to determine whether the particular form of proof is sufficient.  Id. at 9; quoting Wood,  

829 A.2d at 713 (citations omitted).  Importantly, “[i]t is not necessary to articulate to a jurist the 

inherently empirical concept that distance and expedience are inversely proportional.”  Id. 

By relaxing the burden of proof necessary to prevail upon a petition to transfer the 

Pennsylvania Supreme Court reaffirmed the principle that although a plaintiff generally may 

choose the forum in which to bring suit, that “right is not absolute”.  Zappala, 589 at 532, 909  

A.2d at 1281.  It further allowed for the doctrine of forum non conveniens to serve as “a 

necessary counterbalance to insure fairness and practicality” for all parties.  Scribner v. Mack 

Trucks, 427 Pa. Super 71, 75, 628 A.2d 435, 437 (1993).  It bears noting that the standards set 

forth in Cheeseman are still the law of the land, however, under Bratic the burden of proof 

necessary to demonstrate that a chosen forum is oppressive has been relaxed.  A defendant may 

meet this burden “by establishing on the record that trial in the chosen forum is oppressive to 

him [or her]; for instance, that trial in another county would provide easier access to witnesses or 

other sources of proof, or to the ability to conduct a view of premises involved in the dispute.  
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Cheeseman, 549 Pa. at 213, 701 A.2d at 162.   (internal citations omitted).  In addition, “[w]here 

the transfer is to a more distant county, ‘factors such as the burden of travel, time out of the 

office, disruption to business operations, and the greater difficulty involved in obtaining 

witnesses and sources of proof are more significant due the greater distances between the … 

forum[s].”  Bratic 99 A.3d at 17-18 (citing Bratic v. Rubendall, 43 A.3d 497, 505 (Pa. Super. 

2012) (Gantman, J., dissenting); see e.g. Wood v. E.I. du Pont de Nemours & Co., 829 A.2d 707, 

713 (Pa. Super. 2003) (en banc) (affirming transfer from Philadelphia County to Bradford 

County, noting witnesses “would be forced to travel over 190 miles to attend trial in 

Philadelphia”); Borger v. Murphy, 797 A.2d 309, 313 (Pa. Super. 2002) (affirming transfer from 

Philadelphia County to Lehigh County); Dulaney v. Consolidated Rail Corp., 715 A.2d 1217, 

1219 (Pa. Super. 1998) (affirming transfer from Philadelphia County to Allegheny County).  

Importantly, “[t]he trial judge need not be told like a child how the distance in and of itself 

makes things more disagreeable and disruptive to the persons obliged to travel.”  Bratic 99 A.3d 

at 19-20.   

When reviewing a Complaint filed anywhere in Pennsylvania, practitioners should 

consider whether a transfer of venue may be in order.  Indeed, if the case involves significant 

injuries and numerous witnesses, a transfer of venue may have a significant impact on a 

defendant’s ability to garner fact witnesses, and on potential exposure as a whole.  Practitioners 

should conduct initial discovery in the original forum to garner evidence as to where potential 

trial witnesses reside and where evidence is located and map out their location from the 

courthouse.  As noted by the Pennsylvania Supreme Court in Bratic, venue should be changed if 

the trial court finds that the demands on witnesses and related discovery demand it.  As a 

practical yardstick, trial courts in Pennsylvania likely will look skeptically upon petitions to 
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transfer venue to a county which is geographically adjacent to the original forum.  However, if 

the majority of the witnesses and evidence are located in a non-neighboring county a petition to 

transfer venue may be warranted.    

So when that Complaint hits your desk and you are wondering how you are going to try a 

case in a county located far from where all the evidence is located, and the witnesses reside, 

remember Plaintiff may have chosen the original venue but the Defendant may ultimately get the 

last word on where the trial actually occurs.  In so doing, you may position your case for a more 

favorable settlement or, alternatively, increase the odds that you and your client will not be 

sitting alone in the courtroom with nary a fact witness to help tell your story. 
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