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[11. | NTRODUCTI ON

Si nce the enactnent of Medicare and Medicaid in 1965, there has been a
dramatic growth of nursing homes. According to estimates, there are now nore
t han 20, 000 nursing hones with an annual revenue of nore than $7 billion
More than one million persons live in them and nore than 25% are operated for

profit. Patient Tort Liability of Rest, Conval escent or Nursing Hones, 83

A L.R 3d 871 (1998).

Wth the rise of the nursing hone popul ati on, |egal experts believe
that the nursing home industry will experience an increase in clains and
awsuits. This outline will provide you with information in those areas
where we believe you can expect these clains to be made and advice on how to

avoid liability.

M. PATI ENT’ S RECORDS

A statute normally will determi ne the information which is required to
be maintained in a patient’s records. A qualified nedical records
adm ni strator shoul d supervise the organi zati on and mai nt enance procedures
for those records. The records should contain accurate information about
fam |y, physicians, etc. and be constantly updated. The accuracy of these
records can be critical in the event of the death of a resident. Often it is

the nursing hone’'s statutory duty to notify the next of kin about a

resident’s death. Wthout the accurate information, a claimcould arise.

For exanple, in Callsen v. Cheltenham York Nursing Home, 154 Pa.Cmw th.

541, 624 A 2d 663 (1993), the decedent was a resident of Cheltenham York
Nursi ng Home from 1988-1989. During that tinme, the nursing home kept records
of famly and friends who visited the decedent. However, the nursing hone

never entered any famly information on the decedent’s permanent records.



On May 27, 1990, the decedent was transferred to Al bert Einstein
Medi cal Center for treatnment. The nursing honme notified Al bert Einstein that
there was no famly informati on for the decedent who renmi ned at Al bert
Einstein until she died on June 9, 1990. Al bert Einstein never made any
effort to contact the decedent’s famly.

After her death, the decedent’s remains were transferred from Al bert
Einstein to Tenple Hospital for potential transplant and/or harvesting of
certain organs. Ten days after her death, the fam |y discovered the decedent
had died. By that tine, her body had been partially dissected. Not

surprisingly, the fanm |y sued seeki ng conpensatory and punitive danmages.



A Excl ude Any Personal Comments From The Records

Normal |y, statutes or regulations will detail the information which is
required to be naintained in a patient’s records. The statutes normally

requi re such things as:

Physi ci an’ s orders

Observation and progress notes
Nur ses’ notes

Medi cal and nursing history, etc.

oA w

The records should not contain any “editorial” comments about the
patient. A staff nenber’s belief as to the notive or credibility of the
pati ent should not be included. Moreover, coments about a patient’'s famly
are clearly inappropriate.

B. Rel easing A Patient’s Records

A patient’s records are confidential. Witten consent fromthe patient
or froma designated responsible agent on the patient’s behalf, is normally
requi red before any information can be released. Witten consent is not
needed to release the records to authorized representatives of state and
federal governnment or to a State Orbudsman program A violation of this duty
(ordinarily inposed by statute) could constitute an invasion of privacy and
subject an institution to a potential claimfor conpensatory and punitive

danmages.



. TORT LIABILITY

A. Standard Of Care

The general standard of care required is the degree of care, skill and
di li gence used by nursing hones generally in the conmunity. Since a nursing
home is not a hospital (i.e. hospitals have greater control over physicians
and nore extensive facilities), the same standard of care should not be
applied. Consequently, what m ght be considered negligence in the hospita
setting does not automatically transfer to liability upon a nursing hone.
The duty of a nursing home is deternmined on a case-by-case basis. In
determining the duty, the court will consider the patient’s physical and

mental ability. Mae Alpine v. Martin, 205 So.2d 347 (Fla. App. D2, 1967).

Al t hough treatment is ordinarily the responsibility of the physician, it may
be negligence for a nursing hone, knowi ng that a patient has a condition
requiring special precautions, to transfer himor her to a hospital without
giving the hospital instructions for his or her special supervision.

The duty of care of a nursing home is also determ ned by contract.
Courts will refer to the adm ssion papers and/or treatnment plan as the

standard of care owed by the nursing hone.



B. Fall Down Cl ai ns

El derly patients who fall constitute the nmost common source of
litigation. These clains can be divided into falls occurring while the
patient is attended or unattended. The nursing home has nuch greater chance
for successfully defending a claimwhich occurs while the patient is

attended. Patient Tort Liability of Rest, Conval escent or Nursing Honmes, 83

A L.R 3d 871 (1998).

1. Occurring Wiile Patient Is Attended

In Smith v. Silver Spring - Wheaton Nursing Honme, Inc., 243 Md 186, 220

A.2d 574 (1966) an accident occurred when a nurse took her patient to the
bat hroom at approxinmately 6:30 a.m On returning, the nurse sat the patient
down in a chair. Wen the nurse turned away for just a nmonment to flush the
toilet, the patient stood up for an instant and then just sat down “rea
hard” on the floor injuring herself.

Plaintiff-patient argued that the nurse was negligent because she
renoved her restraints and took her to the bathroomrather than using a
bedpan. The court disagreed finding that the nurse acted appropriately.
Plaintiff produced no evidence to show that she was so weak or senile that
she shoul d have not been allowed to be anbulatory. Furthernore, the famly
doctor had placed no restriction on her use of the lavatory. Consequently,
the court concluded that there was no evidence that the nursing hone failed
to provi de adequate supervision and care of the plaintiff.

2. Occurring Wile Patient |Is Unattended

In Facey v. Merkle, 149 Conn. 129, 148 A 2d 261 (1959), an elderly

patient was killed in a fatal fall down a stairway in the nursing hone. The
decedent was 79 years old and had been discharged froma hospital after a

cataract operation. He was wearing new gl asses and used a cane for wal ki ng.



The decedent was assigned to a roomon a second fl oor which opened onto a
l anding at the top of the stairs. When arranging for the decedent’s
admi ssion, the decedent’'s fanmily alerted the nursing hone to the potentia
danger that the decedent m ght come out of his roomand fall down the stairs.
In response, the nursing hone assured the famly that a gate woul d be
installed at the head of the stairs and that the defendant woul d supervise
the decedent in going up and down the stairs.

Despite these pronises, no gate was installed and on the day of the
acci dent the decedent was unsupervised. The jury returned a verdict in favor
of the plaintiff.

In Dusine v. Golden Shores Conval escent Center, Inc., 249 S.2d 40 (Fla.

App. D2 1971) a nursing honme was found liable for |eaving a patient
unattended for approximtely twenty minutes. The patient’s records indicated
that she was required to be restrained at all tinmes. Despite this

requi renent, she was seen on several occasions without restraints. On one of
those occasions, plaintiff fell out of bed. The plaintiff was also nmentally
confused, incoherent and at tines unaware of her surroundings.

On the norning of the injury, the plaintiff was placed in a wheel chair
whi ch was secured by a vest restraint. Defendant’s enployee knew that the
vest restraint had failed to stop sone patients fromextricating thensel ves.
After leaving the plaintiff unattended for approxinmately twenty m nutes,
defendant’s enpl oyee returned to find her Iying on the floor with the vest
restraint still on but untied.

The jury returned a verdict against the nursing home. On appeal, the
Appel l ate Court upheld the jury verdict, finding the plaintiff’s nenta
condition and the need to be restrained at all tines critical factors in

establishing the nursing honme's liability.



In contrast, the court found in favor of a nursing home in Free v.

Franklin Guest Hone, Inc., 463 S.2d 865 (LA App. 2 Cir. 1985). The

plaintiff, a 59 year old patient suffering fromAl zhei nmer’s Di sease, sued the
nursing home for injuries he sustained in a fall. Because of the plaintiff’'s
aggressi veness and tendency to wander off, he was required to have an
attendant assigned to watch him between the hours of 7:00 a.m to 3:00 p.m
No attendant was required to watch the plaintiff between the hours of 3:00
p.m to 11:00 p.m On the day he injured hinself, the plaintiff was found at
approximately 3:45 p.m on the floor of his roomwhere he had fallen.

The court concluded that the nursing hone did not breach its duty of
care to take reasonable steps to prevent injury. The plaintiff was in fair
physi cal condition and therefore only needed supervision when outside his
roomto prevent himfrom wandering off.

C. Negl ect

In Ruta v. Ivy Ridge Personal Care Center, Inc.,29 Phila. 185 (Phila

Cty. Reporter 1995), plaintiff was 33 years old and nentally handi capped and
i nconpetent. Before becoming a resident of Ivy Ridge, the plaintiff’'s
psychol ogi st net with the adm nistrator of Ivy Ridge to discuss the
plaintiff’s needs. The plaintiff’s psychol ogist outlined the infornmation
regarding the plaintiff’s background, rituals and specific needs in a meno.
During the early afternoon of the |ast day of plaintiff’s residency,
Ivy Ridge’'s administrator called Ms. Ruta, the plaintiff’s guardi an (her
not her), to notify her that her daughter was either sick or “faking it.”
Ms. Ruta drove to Ivy Ridge to check on her daughter and found her
unattended and in a bedroom she shared. Plaintiff was scream ng and crying.
She had a diaper full of feces in the formof diarrhea. The plaintiff and

the area around her were covered with her diarrhea. Ms. Ruta stayed with



the plaintiff for several hours, trying to clean her up and tend to her. No
one fromthe Ivy Ridge staff assisted her. Ms. Ruta placed the soil diaper
in a waste basket and carried the basket to find help. She also told the Ivy
Ri dge staff that her daughter was very sick. No one fromthe Ivy Ridge staff
responded or even called for medical assistance.

After a few hours, when her daughter showed no signs of inproving, Ms.
Ruta took her to the hospital. The hospital admitted the plaintiff and
di agnosed her with viral gastroenteritis, a fecal inpaction and dehydration.
Plaintiff was treated with I.V. fluids and discharged three days later.

The court, in upholding a jury verdict, found that |Ivy Ridge breached
its duty of care by neglecting the plaintiff’'s care. |lvy Ridge knew of the
plaintiff’s needs, but chose to ignore them Its neglect led to the

plaintiff being hospitalized.

D. Assaul t
In assault cases, the court will ook to see if the nursing home had
notice of the violent propensities of the patient’s assailant. |f the

nursing home did not have know edge of the assailant’s violent propensities,
the courts will still ook to see if there was any reason that the nursing
home shoul d have known that the safety of other patients nmight have been

j eopardi zed by any act or behavior of that patient. |[If evidence can be
produced to show t hat the nursing hone should have been on notice, then the
court will ook to see if the nursing home exercised ordinary care to protect
its patients.

In Bezark v. Kostner Manor, Inc., 29 IL. App.2d 106, 172 NE. 2d 424

(1961), a nursing hone was found liable for failing to exercise ordinary care
to protect a 73 year old patient fromassault and injury by an intoxicated

fell ow patient. The nursing hone records showed the assailant had been found



i ntoxi cated approxinmately 27 tinmes within eleven nonths. The assailant al so
becanme argunentative and belligerent when intoxicated.

No evi dence was produced to show that the nursing honme knew that the
assail ant was intoxicated on the day of the assault. However, the records
clearly showed that the hone was on notice, that the patient was frequently
i nt oxi cated, argunentative and required discipline. The court found that, in
the exercise of reasonable care, this patient should have been segregated or
renmoved fromthe hone if the nursing home could not or would not prevent his

i nt oxi cati on.

E. Wanderi ng
In deternmi ning whether a nursing home will be responsible for injuries
suffered by a patient who wandered away fromthe home, the court will | ook at

the totality of the circunmstances surrounding the patient’s di sappearance.

The patient’s nedical condition, treatnment plan and restrictions will be
i mportant factors. |In addition, the plan adopted by the nursing hone to
curtail the patient’s wandering will al so be considered.

In Murphy v. Allstate |Insurance Conpany, 295 S.2d 29 (La. App. 1974),

the nursing hone was not found |iable when a senile nursing hone patient
wandered away fromthe nursing hone and was struck and killed by a passing
car on a highway. At the tine of the accident, the senility of the decedent
had progressed to the extent that he had the nental capacity of a three to
five year old child. His w dow contended that the nursing home knew of his
ment al capacity and shoul d have prevented him from wandering the nursing
hore.

The court rejected that argument and found that the nursing hone had
not acted inproperly. Although the nursing hone knew the decedent needed

cl ose observation, the w dow never told the nursing home that, on occasion,



the decedent left his previous hone w thout perm ssion. Furthernore, the

i nstructions from decedent’s personal physician told the nursing hone to take
precautions that the decedent did not injure hinself and that he should be
attended by anot her person when | eaving the prenises. However, the decedent
was allowed to walk fromhis roomto the dining roomand other recreationa

or social areas of the institution unattended.

In contrast, a nursing hone was found negligent when a 68 year old
nursi ng home resi dent wandered away from the home and was struck and killed
while crossing a nearby avenue. The decedent was confused, nmentally
i nconpet ent and needed supervision. The home was aware of his nenta
condition and his propensity to wander off the nursing honme grounds
unattended. Furthernore, there was evidence that the hone failed to properly
use its alarm system which was intended to notify the staff when a patient

I eft the building without authorization. Fields v. Senior Citizens Center

Inc., 528 S.2d 573 (La. App. 2d Gir. 1988)

F. Breach of Statute

The duties of a rest, conval escent or nursing hone nmay be affected by
statute, ordinance or regulation. Thus, the rules and regul ations of the
State Board of Health relating to nursing honmes represent a standard of at
| east reasonabl e care which should be adhered to.

In Diggs v. Susquehanna Center for Nursing and Rehabilitation, 35

D. &C. 4'h 373 (1996), the plaintiff used Medicare and Medicaid administrative
regul ations to establish the necessary claimof negligence per se under

Rest at ement (Second) of Torts, & 286. 1In this case, the plaintiff was

admitted to the Susquehanna Center for Nursing and placed under the care and
treatment of Dr. Larson. Plaintiffs allege that while under the care of the

nursing home and Dr. Larson, they failed to provide her with appropriate
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treatment to prevent her from devel opi ng pneunoni a.

In support of their contentions, the plaintiffs argued that the
defendants’ violations of the Medicare and Medicaid regul ati ons constituted
negl i gence per se because the regul ations were enacted to protect the
plaintiff by establishing the appropriate treatnent and services.

Def endants argued that the regul ations did not establish a duty of
care. Rather, the regulations were enacted to inplenent |egislation
contained within Title 19 of the Social Security Act which focused on the
requi renents for skilled nursing facilities which participate in the Medicare
and Medi cai d program

The court rejected the defendants argunment. |In reviewi ng the history
of the Acts, along with the regul ations, the court concluded that the
statutes intended to protect the plaintiff, since she was the person actually
receiving or eligible to receive Medicare and/or Medicaid. Consequently, a

vi ol ation of those regulations could establish negligence per se.

[11. ANTI-DI SCRIM NATI ON LEG SLATI ON APPLI ES TO NURSI NG HOVES

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 4, prohibits
a federally funded state program from di scrim nating agai nst a handi capped
i ndi vidual solely by reason of his or her handicap. Section 504 of the

Rehabilitation Act reads in pertinent part:
No ot herwi se qualified handi capped individual in the
United States, as defined in section 706(7) of this
title shall, solely by reason of his handi cap, be
excluded from participation in, be denied the
benefits of or be subjected to discrimnation under
any programor activity receiving Federal financia
assi stance . ...

29 U.S.C. § 794. A “handicapped individual” for purposes of the Act is

defined as “any person who (i) has a physical or nental inpairment which

1



substantially limts one or more of such person’s major life activities, (ii)
has a record of such inpairment, or (iii) is regarded as havi ng such an
impairment.” 29 U.S.C. 8 706(7)(B). In order to establish a violation of
the Rehabilitation Act, a plaintiff nust prove (1) that he is a “handi capped
i ndi vidual” under the Act, (2) that he is “otherwi se qualified” for the
position sought, (3) that he was excluded fromthe position sought “solely by
reason of his handicap,” and (4) that the programor activity in question

recei ves federal financial assistance. Strathie v. Departnment of Transp.

716 F.2d 227 (3d Cir. 1983); Nathanson v. Medical College of Pennsyl vani a,

926 F.2d 1368, 1380 (3d Cir. 1991).

After enacting the Rehabilitation Act, Congress enacted the ADA because
it found that “historically, society has tended to isolate and segregate
individuals with disabilities, and ... such forns of discrimnation ..
continue to be a serious and pervasive social problem” 42 U S.C. § 12101
(a)(2) (enphasis added). Congress also concluded that “individuals with
disabilities continually encounter various fornms of discrimnation, including

segregation ....", 42 U S.C. § 12010(a)(5) (enphasis added).

Both the Rehabilitation Act and the ADA are intended to insure that
qualified individuals receive services in a manner consistent with basic
human dignity rather than a manner which shunts them asi de, hides, and
ignores them “Mich of the conduct that Congress sought to alter in passing
the Rehabilitation Act [and the ADA] would be difficult if not inpossible to
reach were the Act[s] construed to proscribe only conduct fueled by a

discrimnatory intent.” Alexander v. Choate, 469 U S. at 296-7. Thus,

courts would eviscerate these Acts by conditioning their protections upon a
finding of intentional or overt discrimnation.

Despite the “aggressive” tenor of the | anguage of the Acts, the courts



are still reluctant to interfere with nmedical judgnment. |If a nursing hone
can establish that its refusal to adnmt a patient is based upon a bona fide
medi cal reason, then it will not run afoul of the ADA and/or Rehabilitation
Act .

If an individual is refused adm ssion based upon an administrative
decision, then the court will | ook nmore closely at the nursing home's
actions. Although the courts will give some neasure of deference to an
admi ni strative decision, the nursing hone will first have to establish a
factual basis for its decision. The courts will |ook for evidence that the
nursing home had to either nodify the essential nature of its program or that
the adm ssion will be unduly burdensone. Wthout this evidence, the court
will not give any deference to an adm nistrative decision. Consequently,
once the patient establishes that he or she was otherw se qualified for
admi ssion with reasonabl e acconmpdati ons, the nursing home will be found to

have di scrim nated against that patient. Wagner v. Fair Acres Geriatric

Center, 49 F.2d 1002 (3¢ Cir. 1995)

One of the major “battle fronts” on this area will be with the
adm ssion of patients with degenerative di seases |ike Al zheiner’'s. Since
Al zheinmer’s inpairs intellectual and neurol ogical functioning, over tine a
patient | oses basic skills. Consequently, a patient may be suitable for a
particul ar hone one nonth and unsuitable the next. The effects of the
di sease (i.e. screaming, agitation and aggressiveness) could render the
pati ent unsuitable for adm ssion into the nursing hone.

In Wagner v. Fair Acres Geriatric Center, 49 F.2d 1002 (3¢ Cir. 1995),

Fair Acres was faced with this issue. Fair Acres repeatedly refused to admt
Ms. Wagner because of her severe episodes of agitated behavi or and

confusion. Fair Acres concluded that Ms. Wagner was unsuitable for

13



adm ssion because it could not provide the necessary staff to neet her needs.
M's. Wagner, through her husband, sued alleging that she had been

di scri m nated because of her handicap. She believed that Fair Acres viol ated

her rights under the Rehabilitation Act by refusing to admt her. At trial

Fair Acres was successful in defending the claim On appeal, the Third

Circuit found in favor of Ms. Wagner. The court ruled in her favor for the

foll owi ng reasons:

1. She was otherwi se qualified. The court rejected the argunent
that Ms. Wagner sought a benefit because of her handi cap and not
in spite of it. |Instead, the Court of Appeals held that she was

deni ed access because of her handicap

2. The decision to deny her adm ssion was not nedically based - no
nmedi cal person ever actually exam ned Ms. Wagner

3. No deference was given to the adm nistrative decision to deny
admi ssion to Ms. \Wagner because Fair Acres did not produce
evi dence to show that it would have been required to nodify the
essential nature of its program or inpose an undue burden on Fair

Acres.
Nursi ng homes will be faced with very difficult decisions in handling
patients such as Ms. Wagner. Clearly, fanmilies will desire that a parent be
taken care of in a nursing hone rather than at a hospital. In nmaking its

decision to admt or transfer, a nursing honme nust be certain to denpnstrate
that its decision has a nedical basis or that addressing the patient’s need
is beyond the capabilities of the institution (i.e. nodify the essentia

nature of its program.

V. ANALYSI S OF RI SK

In those cases where the juries and/or courts find liability, it al nost
i nvariably involves a nursing hone that was aware of special circunstances
and failed to act accordingly. Thus, where a the nursing home prom sed and

failed to install a gate in response to the famly's special request or
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| eavi ng unattended a patient for a nmere twenty m nutes where nursing hone
enpl oyee used an insecure retaining device for a patient vest he knew wasn’t
secure for a patient that had to be restrained at all tines, a nursing hone
can be held responsible for a patient’s injuries. The know edge changes the
duty.

Absent the special know edge, the courts will exam ne whether ordinary
care would be sufficient. Thus, the court did not find a nursing hone liable
where a patient fell after a nurse placed her in a chair and left her for a
monment to flush the bathroomtoilet or where a patient fell twenty ninutes
after his attendant left. |In those instances, the court concluded that the
hones had exerci sed reasonabl e care under the circunmstances.

These cases al so enphasi ze the i nmportance of nmintaining accurate
records. A nursing honme’s records can be critical in establishing whether it
had the requisite know edge which m ght result in the court inposing a higher

standard of duty. \Where the patient’s records show a patient needs specia

treatment, the courts will examine the facts to determine if the nursing hone
fulfilled its obligations. 1In contrast, if the records show that the patient
required special treatnment, the court will exam ne the nursing hone’'s actions

based upon ordi nary care.

V. REDUCI NG YOUR RI SKS

A Educati on

Every enpl oyee should be required to participate in educationa
prograns concerning risk prevention. One area these prograns should
concentrate on is educating enployees on patient’s rights. Another objective
of the progranms should be to indoctrinate staff with the idea that good

resident care equals | oss prevention. Constant training sessions should al so

15



be a part of these education prograns.
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B. I nci dent Reports

Devel op a clear policy on the filing of witten incident reports.
Assigning responsibility for conpleting the report to certain enployees is
critical. Once a report is filed, there should be followup fromthe risk
manager to determne the severity of the injury. 1In addition, the famly of
the patient should be notified.

C. Devel op A Dat abase

Thi s dat abase should be useful in establishing trends in nursing hone
care. It should also help the nursing hone address potential shortcomings in

pati ent care.

D. Act Quickly To Correct Potential Problem Areas
E. Good Resident Rel ati onshi ps
F. Good Fanily Rel ati onshi ps

Invite famlies who want to be active in patient care to be a part of

t he team
G Good Rel ationships with Resident Advocates, Onbudsmen And The
Comuni ty
H. Docunent ati on

l. Medi cal Contro

Cl oser supervision and influence over nedical services and their

providers is inperative.
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